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Basics of Identifying Aquatic Resources

Topics Covered

In the field
Desktop Mapping Resources
Where to Find More Information

Regulation of Aquatic Resources

Corps of Engineers
* Section 10 Rivers and Harbors Act
* Section 404 Clean Water Act

NYSDEC Streams

NYSDEC Wetlands
(outside of Adirondack Park)

Adirondack Park Agency Wetlands
(inside Adirondack Park)

General Overview of Permitting
Associated Laws

Floodplains/Floodplain Management
* Flood Hazard Mapping
e FEMA and Flood Insurance
e Local/State Floodplain Administration

Roles and Obligations as REALTORS®
Where and how to find HELP!!!!



Course Purpose/Goal

This course is not intended to make you an expert in these areas.
The purpose of this course is to

 Help you identify RED FLAGS

e Increase your awareness of aquatic resource regulatory programs
 Help you to be aware of your obligations as REALTORS ©

 Enable you to speak to your clients about these resources

* Provide advice on where to obtain additional information




Why Are Aquatic Resources Protected?

e Damage and Storm Water Control
e Wildlife Habitat

e Water Quality Protection

* Recreation

* Open Space

e Scientific Values

e Biological Diversity

e Educational

Not all wetlands are created equal

Different wetlands do different things
Some of these things are important to humans
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Why Are Aquatic Resources Protected?

Cumulative loss of wetlands
is like
a death by a thousand paper cuts




Basics of ldentifying Aquatic Resources



Basics of ldentifying Aquatic Resources

Close your eyes....

Imagine what an aquatic resource or wetland might looks like....

What do you see?




Basics of \dentlymg Aquathesorces

A Lake - Lake Champlain

Wetland Catta|I Marsh with Shrubs  Wetland — A Tamarack Bog
Wetland - Forested Wetland



|[dentifying Aquatic Resources - Waters

Lakes - Lake Champlain Rivers - Au Sabl Rive

Corps of Engineers — under Section 404 Clean Water Act:

Navigable waters (also Section 10 Rivers Harbors Act)
Intrastate/Intra-country Waters/Wetlands

Waters such as intrastate lakes, streams (including
intermittent streams) mudflats, sandflats, wetlands, or
natural ponds that could impact interstate or foreign
commerce (used by interstate travelers for recreation,
interstate sale of fish, used for commerce)
Impoundments/Tributaries to such waters

No regulatory map typically

Streams - Headwater stream Ponds

NYSDEC - Environmental Conservation Law Article 15

(6 NYCRR 608)

e Protected Streams (bed and banks)
Streams with (Standard/Class C(t/ts), B, A)

* Navigable waters of the State:
Water bodies that can be navigated by at least a
single-person vessel; does not include waters
surrounded by private lands.

e Regulatory mapping — NYSDEC Environmental
Resource Mapper



[dentitying Aquatic Resources - Wetlands
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Forested Wetland Cattail Marsh/Shrub Wetland Bog/shrub wetland

What are three things these (and all) wetlands have in common?



|[dentifying Aquatic Resources - Wetlands

Corps of Engineers

"Wetlands are areas that are inundated or
saturated by surface or ground WATER at a
frequency and duration sufficient to
support, and that under normal
circumstances do support, a prevalence of
VEGETATION typically adapted for life in
saturated SOIL conditions.

* No regulatory map

e NoO minimum size

* No regulated buffer but....

Adirondack Park Agency (APA)

e Article 24 Definition NYSDEC Wetlands

e Based, but not reliant on regulatory
map

e >1 acre or associated with permanent
waterbody

* Regulatory buffer case by case basis but
adequate to protect functions

NYS Department of Environmental Conservation (NYSDEC)

those lands and waters of the state which

* meet definition of Article 24 Freshwater Wetlands Act

* have an area of at least 12.4 acres... or if smaller, have unusual local
importance as determined by the Commissioner of NYSDEC....

Article 24 Definition. Lands and waters of the state as shown on the

freshwater wetlands map which contain any or all of the following.

e Lands and submerged AQUATIC lands called marshes, swamps,
sloughs, bogs and flats supporting aquatic or semi-AQUATIC
VEGETATION of the following types.

* Wetland trees, shrubs, emergent VEGETATION, rooted floating or
free floating vegetation, wet meadow vegetation, bog mat
vegetation, submerged vegetation, depending on seasonal or
permanent FLOODING or sufficiently WATERLOGGED SOILS to give
them a competitive advantage over other vegetation.

e Based on regulatory mapping

e Can extend jurisdiction 500 feet beyond mapped wetland

e >12.4 acres in size (or smaller if supports important resource)
e Regulated 100 foot buffer




|[dentifying Aquatic Resources - Wetlands

Corps of Engineers Wetland Delineation Manuals NYSDEC and APA
Available on-line
‘ )

US Army Corps

of Engineersg,
Engineer Research

De%elnpmenl Cenmfnd “ C O O k b O O kS”

Wetlands Regulatory Assistance Program NEW YORK STATE
Regional Supplement to the Corps

of Engineers Wetland Delineation Manual: CO rps Regl O n a I S u p p I e m e nt

Northcentral and Northeast Region
(Version 2.0)

T Numerous photos of:
Wetlands
Vegetation Indicators
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dentifying Aguatic Resources - Wetlands

crrelusace.army.mil

LSDA  temaces Field Indicators of M

=
R Agriculture

H d = S -I = th 3% % Environmental Resource .. [5] NS GIS Clearinghouse - .. ] iChazen The Chazen Co...  [|] wetlands Characteristics a... [=] Suggested Sites v ] Web Slice Gallery +
Natural Resources y rl c OI S I n e = -

g:“?e”“um U -t d St t NWPL HOME - US Army Corps of Engineers
e nite ales Whats New? — 2014 NWPL Home v3.2 - Home Page

In cooperation with i T H H — - National Wetland Plant List

P A Guide for Identifying and Delineating = i

Committee for Hydric Soils Hydric Soils, Version 8.0, 2016 Important NWPL Links

£ ~ & || W NWPL Home 329

Launch the NWPL Viewer Tool

Plant Searches, Species Detail &
Custom Plant Lists with Reports.

US Army Corps

Visit the NTCWV Home Page of Engineers

National Technical Committee
for Wetland Vegetation

Website Information

NWPL Documents

Acknowledgments
About this Website

Voting History (now]

Download Plant Lists

National Wetland Plant Lists

2014 Plant List Citation

USACE Regional Lists v
US State/Territory Lists W

Bioclogical Questions
NWPL@usace army.mil

Website Issues | Feedback
richard bates@usace.army.mil

List of Wetland Plants
Probably not useful for laypersons

Field Indicators of Hydric Soils
Good Photos of Wet Soils




Basics of ldentifying Aqua

MANY DIFFERENT TYPES OF WETLANDS
NOT ALL HAVE WATER ALL THE TIME
STANDING WATER OR SATURATED SOILS
2-3 WEEKS
DURING GROWING SEASON




Basics of ldentifying Aquatic Resources

SOME CAN BE DIFFICULT TO DETECT BY A LAYPERSON
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Gray mineral soil with brighter Gray sandy soil with orange spots
orange spots




Ask yourself: Do |
see evidence that
water is on this site §
some time during |
the year? May be
subtle.

[dentifyi Ng Aquatl srces Hyd rology

s i e > - - Figure 58. Stunted com due to wet spots in an agricuttural field in
Figure 7. Aennl pi'uingraph of an aglm.ﬂtmul ﬁeldmﬂ'matwaﬁedmlls indicated hyr.'iamer New Hampshire.
colors.

Hg.lre_ Drainage inaslnpewetl_ .

DRAINAGE PATTERNS, STANDING WATER MOSS TRIM LINES BUTTRESSED ROOTS, WATER STAINED LEAVES

Hg.lreds_npdiemsseendwi;g inn .Thepmte : 3 Bca i -
also evident when the wetland is dry. Figure 32. Wetland with surface water present. F@.re:-ls Water marks (light-colored umas]mimea in ﬁmurﬁll}rﬂmded wﬂand.




Aqguatic Resources — State v. Fead

Jurisdiction based on regulatory maps and site conditions Jurisdiction based on site conditions

Waters / Wetlands regulated separately = Wetlands and Waters regulated together
= Waters (Article 15) (NYSDEC) = Section 404 Clean Water Act
=  Wetlands (Article 24) (NYSDEC with APA in Park) Discharge dredged/fill material into Waters of the US

including wetlands
= Section 10 Rivers Harbors Act - Structures or work

Mapped (NYSDEC) plus 500 foot “check zone” = No regulatory mapping.
Mapped (APA) but can also regulate unmapped wetlands Jurisdiction based on field mapping and on-site conditions,
with positive indicators of soils, vegetation, hydrology

Generally > 12.4 acres outside of Adirondack Park No minimum size
Smaller important wetlands can be regulated = Must connect to interstate commerce
In Adirondack Park >1 acre or any size if w/permanent water

Outside of park, wetlands have 100 foot buffer = Wetlands have no buffer, regulated to edge of wetland
Inside park — setback adequate to protect wetland functions However, in review Corps likes to see enough room around
Streams (Class C(t) or better) to top of bank wetland to avoid future impacts

= All waters typically regulated to OHWM

Wetlands classes (1-4) (highest to lowest) - functions = Wetland classification - Cowardin cover type



l[dentifying Aquatic Resources - Mapping

These indicators and conditions show up on mapping too County GIS Parcel Data
Often has....

e NYSDEC Wetland Mapping (blue)
O o s S T R ho e National Wetland Inventory Map (green)
e ...cp..,,-msu.:v:u ﬂbmmmlnm..ﬂ.._ e-;o..-_... The Chazen Co. 5] Hentfy thet Plant Coefid. 5] MAACC Aquatic Conmecti. (3] MVS (5 € e : l;_,."'" jonel Appl.. ) Suggested Stes v ) USOS 124000-scale Ouadk.. i R R :_‘_. Tock = ‘ # ° FEMA FIOOd plain Data
> . — e NY Orthoimagery
e Topographic mapping
NWI Wetland Map — A non-regulatory
map, but good tool, for looking at
status and trends of wetlands in United
States and for identifying potential
wetlands.

NYSDEC Wetland Map — A regulatory
Map illustrating approximate boundary
of NYSDEC wetlands outside of
Adirondack Park. Jurisdictional
wetlands can extend 500 feet from the
mapped boundary.

Plattsburgh, Clinton County, NY — Saranac Cogeneration Facility



l[dentifying Aquatic Resources - Mapping

5 Google Earth P

e TS — P — = USGS Topographic Map

g | | N T L e, “&  Are there streams, lakes or ponds mapped?
Is there a wetland or swamp mapped?

Are drainages marked?

Is it flat?

Where is the low spot on the site?

Are there topographic indicators of
drainage?

TAR Y = ::.::T'jf-;-_:.j-« )
DN A Techn:iéal "9 -
57 | C"“!‘*.fg'u PATID B

Plattsburgh, Clinton County, NY — Saranac Cogeneration Facility



|[dentifying Aguatic Resources - Mapping

R . & iChazen The Chazen Co.. | Identify that Plant Confid.. &' NAACC Aquatic Cannecti.. NS GIS Clearinghowte - —  [f] StreamStats Maticnal Appl.. & Suggested Sites = ] USG5 124000- scale Quadr... Miov B v e v Pager Safety = Teckw e

Services News Government Local Location Transiate

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

|Environmental Resource Mapper

Search

Tools

+

Layers and Legend

I ccstermosy classncations for takes

'h'[_lfalale Regulated Freshwater Wetlands

[ stane Regulated wetland Checkzone 00
[ .]s.;r.‘..—mru aaaaaa | Commundies
l:‘ Hatural Comm:
(1]

Other Watland Layers

nmunities toear This )

Reference Layers
Tell Me More...
Need A Permit?

Plattsburgh, Clinton County, NY — Saranac Cogeneration Facility

NYSDEC Environmental Resource
Mapper

Shows state regulated wetlands,
classification, and streams and their
classification on a variety of
backgrounds.

Also shows endangered species
occurrence areas and significant
habitat communities.

Waterbody Classifications for Rivers/Streams (1 of 2) » OX

Regulation: 830-51
Standard: C
Classification: C

Zoom to




[dentitying Aquatic Resources - Mapping

m @ hitp:/ /. fws.goviwetlands/Data/Mapper html P - & || @ Wetlands Mapper
File Edit View Favorites Tools Help
L & Environmental Resource ... VS GIS Clearinghouse - ... & iChazen The Chazen Co... wetlands Characteristics a... Suggested Sites v " Fp v B v ® v Pagev Safety~ Tools~
e g =] Sugg i = g ety
X

‘Wetlands Mapper

Print Map Streats = Imagery/Labels | Topas  USGSTope | | M|

U.S5. Fish and Wildlife Service A

National Wetlands Invento o I i oo e T

o

Available Layers

Plattsburgh, Clinton County, NY — Saranac Cogeneration Facility

USFWS National Wetland Inventory

Shows the wetland types on the site

Pull down the legend in upper right hand side
to identify wetland types.

This is called the Cowardin Classification System



l[dentifying Aquatic Resources - Mapping

_— ol
e' i http://websoilsurvey.sc.égov.usda.gov/App/WebSoilSurvey.aspx 0 - ¢ || 2 Web Soil Survey . ‘, / @ b 'I

File Edit Wiew Favorites Tools Help U S DA We SOI S u rvey
7 & Environmental Resource .. ] NYS GIS Clearinghouse - .. £ iChazen The Chazen Co... [ wetlands Characteristics a... [ Suggested Sites v '] Web Slice Gallery v - v [ @m v Pagev Safetyv Toolsv @w

oven ] ctose 1] ] B - P S ~ ¢ Shows the soils on site and if they

Building Site Development @@ .
Construction Materials @@ a re hyd rl C
Disaster Recovery Planning @ @)

Land Classifications @ 3@

Conservation Tree and Shrub Group

Ecological Site ID

e Location State/County — click onto
NYS and County.
 Use zoom and pan to get to site.

Ecological Site Name

Farmland Classification

Hydric Rating by Map Unit
View Description

View Options D@
ok e Draw an Area of Interest (AOI) line
Description of

around the site.
e Click “Soil Map”
* Once soil map is made, go to Soil
Data Explore, Land Classifications.
_ e Click on Hydric Rating
e O By e View Rating. Shows percentage of
e ClE———— ' — — hydric soil in each soil mapping
unit.

Rating Options
[] Detailed Description

Advanced Options o))

View Description | View Rating |

Irrigated Capability Class

Irrigated Capability Subclass

Mational Commodity Crop Productivity Index vz

NH Forest Soil Group

Monirrigated Capability Class

Plattsburgh, Clinton County, NY — Saranac Cogeneration Facility



l[dentifying Aquatic Resources - Mapping

s ol=T = 0 .
&« ?Tf’; 1B niip:/ /v bing. com/maps/?FORN=Z9LH2 x Aok B BI N G BI rd S Eye Vlew
File Edit View Favorites Tools Help ' § . . .
5 @ Environmental Resource .. [2] NYS GIS Clearinghouse - .. £ iChazen The Chazen Co...  [J] wetlands Characteristics a... [2] Suggested Sites v ] Web Slice Gallery v &~ v [ d v Pagev Sofetyv Toolsv @~ [ ] If ava I |a b I e’ B I N G BI rd S Eye V I eW
WEB IMAGES VIDEOS MAPS NEWS MORE . .
> bing | 5| T shows drainage ditches, wet

spots, ponds, cattail marshes, etc.

* Google Earth Street View may also
provide excellent views of a site

Ask yourself: When | look at all the
mapping data, is there a pattern?

e No wetlands or waters?

e On some part of the site?
 The whole site could be wet?

Ask yourself: Does this collaborate what |
Plattsburgh, Clinton County, NY — Saranac Cogeneration Facility am seeing in the field?




l[dentifying Aquatic Resources - Mapping

THE CAUTIONARY TALE OF RELYING ON MAPPING
= 600+ acres of old abandoned agricultural lands
= No NWI or NYSDEC wetlands mapped

= No “hydric” soils mapped

= But, flat as a pancake on heavy clay soils, and

= Infrared Orthophotography shows drainage problems

¥ 1 =

e

E, - 3% ¥,
| BN UIBW BUL UG UMOUS Basy SUL BUILGILBIH
A HIOA M3N AILN0T) U815 J O dBy XapL)

o O e T

o



l[dentifying Aquatic Resources - Mapping

= 93 acres of Corps wetlands... and
NYSDEC wetland

= NYSDEC jurisdiction adds 158
acres of regulated buffer
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|[dentifying Aquatic Resources — Red Flags

Based on what you have learned here

Based on your past experience

What are some red flags that an aquatic
resource (water or wetland) might be
present




|[dentifying Aquatic Resources — Red Flags

O Lake, pond, stream, wetland on regulatory maps

O Lakes, ponds, streams, drainage ditches, wet spots or dark spots on aerial photographs
L Topographic mapping shows a flat site, or a site with “U”s in the topographic lines
O Standing water on site

O Soggy soils on site

J Leaves are black or have mud on them

 Grass or soil is rutted where it has been mowed

O It looks like water flows over or sits on part(s) of the site

[ The soils are not a bright color

1 The soils do not pass a percolation test for on-site septic

O The site is flat and there are drainage ditches every 25 to 50 feet

1 There are wetlands nearby (across the street, on the next lot)

1 The trees have numerous roots that are flat on the ground

O It looks like a one of the photographs in this slide show

O It just looks like it could be wet




Jurlsd|c:t|ona\ Determmatlons and Valldatlons
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* When/Who completed delmeatlon stated onsurvey. ¢ For federal “approved JD” status of wetland noted

* Points sequentially numbered, straight lines between. ¢ For federal wetlands, there is information on total area
* Wetlands labeled, area stated. of property, total area of Jurisdictional Determination,
* Wetland locations make sense. area of each wetland, length of each stream.

e NYSDEC wetlands show 100-foot buffer.



Jurisdictional Determinations and Validations

Corps Jurisdictional Determinations (JD)
By letter. Letter will generally cite a particular
survey map with titles, prepared by, dates,

by Mohr, David

and revision dates. If Approved JD, will state Clty fSarmiogs Spinge,Sarogs Coun, New Y

David Mohr
Mohr Service Center JLA

which wetlands/waters are NOT regulated LTI
under the Clean Water Act, if present. May

have a timeframe for validation, may be
stated at the end of the letter.

DEPARTMENT OF THE ARMY
US Army Corps of Engineers, ATTN: CENAN-OP-RU
Upstate Regulatory Fisld Office
1 Bulington $t., Bullding 10, 3 F1, Nerth
‘Watervliet, New York 12189-4000

MAY 0 g 2014

On April 11,2013, the New York District of the U.S. Army Corps of Engineers
received a request for a Department of the Amy jurisdictional determination for an B.9
acre site, currently owned by David Mohr, This request was made by The Chazen
Companies, as your consultant. The site is located in the Hudson River watershed,
along the east side of West Avenue and the north side of Washington Street in the City
of Saratoga Springs, Saratoga County, New York.

The submittal received by this office on April 11, 2013, included a proposed
delineation of the extent of waters of the United States wilhin the project boundary, A
site inspection was conducted by a representative of this office on July 23, 2013, in
which it was agreed that changes would be made to the delineation and that the

APPROVED JURISDICTIONAL DETERMINATION FORM
V.5 Army Corps of Engineers

This form showld be complered by following the mstrucions provided o Section IV ol the 1D Ferm Instroctionall Guidebook

SECTION I: BACKGROLUND INFORMATION
A, REFORT COMPLE

B, MSTRICT OFFICE, FILE NAME, ANI) NUMBER: Mew York District; Mohr, David; NAN-200 30413

C. PROJECT LOCATION AND BACKGROUND INFORMATION: East side of West Ave., north of Washinglon Ave

State: N'Y County/parish/oro
Center coordinates of site (latlong in degree decir
Universal Transverss
I med Lributary o P

City: 5 Springs
nol); Lok, 430 N, Long, -73.80503° E

M
Bironk
e which the aguanc reseurcs fewa Kavaderosseras Creek
agie Uit Code (HUC): Hudson-Hoo L

resl walerbady:

el Traditional b

Name of wal

B Check if o lapram of review lzable upan request.
O Check if other sites (e f inted with this and are recorded on o
different JI form

0N DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): MA\{ D B 2-[”;"

meodified delineation, along with additional infermation that was requested duri ng the
inspecticn, would be submitted to this office. In submissions received on January 21
and March 20, 2014, this office received the modified delineation and requested
additional information.

Based on the material submitted and the ebservations of the representative of
this office during the site inspection, the New York District has been determined that
there are no jurisdictional waters of the United States on the 8.9 acre site. The site is
depicted on the drawing entitled “Wetland Map, Lands of Mohr", prepared by Gilbert
VanGuilder Land Surveyor, PLLC, dated April 21, 1997, and last revised on September
26, 2013.

It should be noted that, in light of the U.S. Supreme Court decision in two cases
(Rapanos v. United States, No. 04—1034, and Carabell v. U.S Army Corps of
Engineers, No. 04—1384, both decided June 19, 2008), the area consisting of 1.56
acres and identified as Wetland No. 2 on the above referenced drawing does not meet
the current criteria of waters of the United States under Section 404 of the Clean Water
Act. The Court ruled that non-navigable tributaries that are not relatively permanent and
their adjacent wetlands can no longer be considered waters of the United States if they



Jurisdictional Determinations and Val
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Jurisdictional Determinations and Validations

NYSDEC

By map. Map signed and dated by NYSDEC
staff in a validation block, with a statement
of expiration. If multiple maps, signed on
first map, and map cites other maps in set.
Maps should show state wetlands,
acreage, class, and buffer. Map may also
show other federal waters, not regulated
by NYSDEC.

APA

In Final Permit Decision. APA permit
typically includes reference to approved
wetland delineation map, and list of
waters regulated by the NYSDEC under ECL
Article 15.

YSDECF WATER WETLAND BO VALIDATION
The freshwater wetland boundary as represented on these plans accurately depicts the limits of Freshwater
Wetland as delineated by on
DEC Staff: Surveyor/Engineer:

Date: SEAL

Wetland boundary as validated by DEC remains valid for three years from date of flagging or revalidation.
For official use of the wetland boundary after this three year period, the boundary must be revalidated by DEC
staff. This may include re-flagging and survey of the wetland boundary if changes are noted.

Any proposed construction, grading, filling, excavating, clearing or other regulated activity in the freshwater
wetland or within 100 feet of the wetland boundary as depicted on this plan requires a permit from the NYS
Department of Environmental Conservation under Article 24 of the Environmental Conservation Law
(Freshwater Wetlands Act) prior to commencement of work.




Regulation of Aquatic Resources
NYSDEC - Wetlands
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Aqguatic Resources — Federal

But | heard President Trump repealed the Clean Water Act, and wetlands aren’t

regulated anymore....

FALSE

1. On February 28, 2017, President Trump signed an Executive Order rescinding
2015 regulations redefining Waters of the United States

2. Waters and wetlands continue to be regulated under 2007 guidance issued
after US Supreme Court decision Rapanos v. US. This requires a “significant
nexus” determination for the Corps to regulate or not regulate
waters/wetlands based on connection to US Commerce

3. A complicated issue. One should assume a water/wetland is regulated by the
federal government until documented otherwise

4. Under state law, waters and wetlands still regulated by NYSDEC and APA

5. This information is correct as of the date of this presentation



Where do | find HELP?

What do | do/Where do | find help?

e Ask - has the site had any prior wetland delineations/reviews completed

e Society of Wetland Scientists Professional Certification Program
— Names/Towns of Certified Professional Wetland Scientists in your state

e Ask Environmental Land Use Attorneys Specializing in Wetlands

e Google Wetlands Consultants

 Regulatory Agency Staff — NYSDEC and APA may delineate wetlands, especially on
small sites for “mom and pops” You may wait awhile

Regulatory Assessment

e Ask wetland consultant for Regulatory Site Assessment - who regulates what where,
and how to proceed

e Ask for a wetland delineation

e Ask Environmental Attorney to review papers/documents for completeness, issues

Regulatory Reviews for Existing Projects — Discussed Later



Basics of Identifying Aquatic Resources

QUESTIONS AND DISCUSSION



Regulation of Aquatic Resources



Regulation of Aquatic Resources

Three Agencies — The Simple Version

Corps:
Federal Clean Water Act — All waters and wetlands*

Federal Navigable Waters — Work and Structures

NYSDEC:

Stream Protection Regulations - All Class C(t), B, A Streams (W

State Freshwater Wetlands outside the Adirondack Park /
APA: ) {”:

State Freshwater Wetlands inside the Adirondack Park

)

oo

* _with a connection to Interstate Commerce




Regulation of Aquatlc Resources

WHEN a regulated activity
INTERSECTS WITH

a regulated aquatic resource,
A PERMIT is probably needed

Ask yourself:
DOES THIS NEED A PERMIT? Regulated Resoﬂurce
Is the resource regulated? (and buffer?)

By what agenc(ies)?
Is the activity regulated by that agenc(ies)?
Will the activity intersect with the resource?



Regulation of Aquatic Resources

Traditionally Navigable Water
(Section 10 Rivers Harbors Act)

All Waters (including wetlands) if they have a link

Doing work, placing structures in Navigable

Waters

to Interstate Commerce

(Section 404 of the Clean Water Act)
The discharge of dredged or fill material into a

water of the United States

No minimum size wetland or water

Has a connection to interstate commerce
Includes moving soil around in the wetland
Includes grubbing trees and shrubs

Includes placing fill material

Does not include excavation of wetlands with

no sidecasting.

Use and Protection of Waters

(ECL Article 15, 6 NYCRR 608)

e Impacts to bed/banks of
protected streams

* Dams

* Impacts to navigable waters

 Docks and moorings

e Water Quality Certificates

Freshwater Wetlands Act

(ECL Article 24, 6 NYCRR 663)

* Most activities within state
wetland or its 100-foot
regulated buffer. Wetlands
mapped, >12.4 acres, or
smaller mapped wetlands of
local importance

IN ADIRONDACK PARK ONLY

Freshwater Wetlands Act

(ECL Article 24, 6 NYCRR 663)

* Most activities within state
wetland or that could have an
impact on the wetland

 Smaller mapped wetlands >1
acre or any size wetland
associated with a waterbody

* Includes creating ponds out of
wetlands



Regulation of Aquatic Resources

How regulated — The Simple Version A

AVOID, MINIMIZE, MITIGATE ¢ 22 -

Has the project avoided wetland impacts? o

e Isthere another site the project could be located on without wetland impacts?
e Could the project be redesigned to avoid wetland impacts?

Could the project be redesigned to minimize wetland impacts?
How are unavoidable wetland impacts being compensated?

PUBLIC INTEREST REVIEW

Does the project adversely impact important public interest factors?

On balance (weighing pros and cons), is the project in the public
interest?



Regulation of Aquatlc Resources

Corps of Engineers
e Dams, dikes in navigable waters

e Other structures or work, dredging,
disposal in navigable waters.

e Altering course of navigable waters

e Discharge of dredged or fill
material into waters of the United
States including wetlands




Regulation of Aquatic Resources

0to 0.1 acre
>0.1to < 0.5 acre

300 LF stream

0.5to <3.0 acre

>3.0 acre

Corps of Engineers

Activity Specific Nationwide Permit (NWP)
No compensatory wetland mitigation required

NWP

Requires compensatory wetland mitigation
Requires on-site Alternatives Analysis

>300 LF stream = Corps waiver

Individual Corps Permit with mitigation
Off-Site Alternatives Analysis

Public Notice

USEPA and USFWS involvement

US EPA typically assumes jurisdiction

NWP 3 — Maintenance and Repair
NWP 12 — Utility Lines

NWP 13 — Bank Stabilization

NWP 14 - Roadways

NWP 29 — Single Family Homes
NWP 39 — Commercial Development

Updated every three years.

New National Permits / Regional
Conditions/ Water Quality
Certificates released March 22, 2017



Regulation of Aquatic Resources

NYSDEC

S
6 NYCRR 608 .



NYSDEC Waters

e Disturbance bed or banks of protected
stream (water quality C(t), B, A)

e Dams

* Docks or moorings in state-owned
underwater lands

e Excavation/Placement of fill in navigable
waters

e Section 401 Water Quality Certifications




Regulation of Aquatic Resources
NYSDEC - Waters

6 NYCRR 608.6 — Permit Application Procedures

e List of items required in a permit application

6 NYCRR 608.7 — Permit Application Review

e Decisions and considerations

6 NYCRR 608.8 — Standards for Permit Issuance

e Projectisin the public interest

 Projectis reasonable and necessary

* Project will not endanger the health, safety or welfare of the people of the
state of NY

 Project will not cause unreasonable, uncontrolled or unnecessary damage
to the natural resources of the state including soil, forests, water, fish,
shellfish, crustaceans, and land-related environment.



Regulation of Aquatic Resources
NYSDEC - Waters

6 NYCRR 608.9 — 401 Water Quality Certificate

e 401 Water Quality Certificate is a checks and
balances between State and Federal
Government

e NYSDEC Blanket 401 Water Quality Certificate
issued for many Corps NWPs

e Generally blanket Water Quality Certificate
for impacts >0.25 acre.

e If project does not meet condition of blanket
Section 401 WQC, than an individual WQC is
required



Regulation of Aquatic Resources
NYSDEC - Wetlands

Process:

Delineate/Map/Validate wetlands (NYSDEC will delineate)

ldentify impacts to wetland or within 100 foot adjacent area

(Avoid and minimize those impacts to the maximum extent practicable)
Examine compatibility by activity (6 NYCRR 663.4(d))

Evaluate Standards for Permit Issuance (6 NYCRR 663.5(3))

Submit permit application documenting Steps 1 through 5

O sEwWwNPE



Regulation of Aquatic Resources
NYSDEC - Wetlands

Two sets of permit issuance standards — these are the tougher ones

(2) Weighing - These weighing standards must be applied to all activities identified as P(X) in subdivision 663.4
(d), and to all those activities listed as P(C) or (N) in subdivision 663.4 (d) or not listed in subdivision 663.4 (d)
that do not meet the three tests of compatibility listed in paragraph 663.5 (e) (1). If the proposed activity is listed
as (X) or cannot meet the three tests for compatibility, then a permit may be issued only if the proposed activity
meets each of the standards below for the class of wetland affected:
 For wetland Classes |, Il, lll and IV, the proposed activity must be compatible with the public health and
welfare, be the only practicable alternative that could accomplish the applicant's objectives and have
no practicable alternative on a site that is not a freshwater wetland or adjacent area.
 For wetland Classes |, Il, and lll, the proposed activity must minimize degradation to, or loss of, any part of the
wetland or its adjacent area and must minimize any adverse impacts on the functions and benefits that the
wetland provides.
* For wetland Class IV, the proposed activity must make a reasonable effort to minimize degradation to, or loss
of, any part of the wetland or its adjacent area.




Regulation of Aquatic Resources

N

NYSDEC -

Wetlands

gfs 1 Wetlands \

Class Il Wetlands

Class Il Wetlands

Class IV Wetlands

Class 1 wetlands provide the most criticaN
of the state's wetland benefits, reduction of
which is acceptable only in the most
unusual circumstances. A permit shall be
issued only if it is determined that the
proposed activity satisfied a compelling
economic or social need that clearly and
substantially outweighs the loss of or
detriment to the benefit(s) of the Class |
wetland.

Class Il wetlands provide important
etland benefits, the loss of which is

adceptable only in very limited

cirqumstances. A permit shall be issued

Class Il wetlands supply wetland benefits,
the loss of which is acceptable only after
the exercise of caution and discernment. A
permit shall be issued only if it is
determined that the proposed activity
satisfies an economic or social need that
outweighs the loss of or detriment to the
benefit(s) of the Class IIl wetland.

Class IV wetland provide some wildlife and
open space benefits and may provide other
benefits cited in the Act. Therefore, wanton
or uncontrolled degradation or loss of
Class IV wetlands is unacceptable. A
permit shall be issued for a proposed
activity in a Class IV wetland only if it is
determined that the activity would be the
only practicable alternative which could
accomplish the applicants objectives.

Unique Gealogical Festures
Waterbedy Classifications for
Rivers/Streams L0

.',\r'ilen:od\' Classifications for Lakes
J[_]M‘al‘l‘ Regulated Freshwater Wetlands

[ state Requiated wetiand checiaane €9

[ sigriicant natursl communtties

] atarst comensnites meor This w
P | |

Other Wetland Layers
Reference Layers

Tell Me Mare...

Need A Permit?

Contacts

App Directary Countles

Programs

0% -




Regulation of Aquatic Resources
NYSDEC - Wetlands

NYSDEC Article 24 General Permit for AA impacts

e Demolition/removal of existing accessory/appurtenant structures.

e Construction of driveways or parking areas 1,000 square feet within adjacent area.

e Additional to existing structures 1,000 square feet.

* Installation of garages, decks, porches, sheds, pool, utility lines and structures of
less than 1,0000 square feet in adjacent area.

 In-kind, in-place replacement of existing accessory/appurtenant structures, roads,
utilities.



Regulation of Aquatic Resources
Other Involved Regulations

Permitting triggers other regulatory reviews:

e State Environmental Quality Review Act / National Environmental Policy Act
* Federal and State Endangered Species

e Bald Eagle Protection — Management Guidelines

e Cultural and archeological resources

e State Water Pollution Prevention Plans (SWPPS)

* Floodplains

e Wild, Scenic, Recreational Rivers and National Inventory Rivers
* Navigation

e Use of underwater lands belonging to the State

 Movement of aquatic organisms, maintenance of flows

Typically part of a “Public Interest Review” aspect of the permitting review



Regulation of Aquatic Resources

APA - Wetlands

Who Regulates Wetlands in the Adirondack Park?
Wetlands in Adirondack Park are regulated by the Adirondack Park Agency.

Wetlands outside the Park are regulated by NYSDEC.
NYSDEC regulates streams both inside and outside the Park.

Neither the NYSDEC nor the APA are responsible for the Applicant obtaining
all necessary permits.

The Corps of Engineers also regulates wetlands and streams in the Park.
Most activities would be covered by Nationwide Permits.
However, most Nationwide Permits require notification.

It is always the responsibility of the landowner and their contractors to
obtain all necessary approvals for any project.



|[dentifying Aguatic Resources - Mapping

APA Wetland Map
* Simplified single layer on Warren
County GIS Mapping.

@y

NOTE:

You will still need to look up water
body classifications on NYSDEC
Environmental Resource Mapper as
Waters are regulated by NYSDEC in
Adirondack Park.

Stream mapping by NYSDEC not on
Warren County GIS Mapper

Selected Tool: Hone

Q) Inftial Extent

South End of Lake George, Warren County, NY
Warren County GIS Mapper



|[dentifying Aquatic Resources - Mapping
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South End of Lake George, Warren County, NY
Adirondack Park Agency Website

APA Wetland Map

e Google “Adirondack Park Agency GIS
Mapping.”

e Scroll down the webpage to “DATA”
and click “Wetland Covertypes — View
On-line map.”

e Scroll into the picture of the
Adirondack Park to the location of the
site.

lllustrates various wetland covertypes on
a variety of base maps.

NOTE:

 Water body classifications on NYSDEC
Environmental Resource Mapper.

 Waters regulated by NYSDEC in
Adirondack Park.



Regulation of Aquatic Resources
APA Wetlands

Adirondack Park Agency Wetland Mapping

 Maps are for reference only

* On-site delineation required to determine wetland boundaries
relative to project

e |f ajurisdictional wetland does not appear on the map, it is
still subject to Agency regulation if it is >1 acre or associated
with a waterbody

 Waterbodies with submerged aquatic vegetation are regulated
as wetlands under Article 24 within the park.

Hamlet I Industrial Use I Intensive Use Regulatory Wetlan ds

N MAoderate Wilderness W Historic EPA Wetland Covertypes
Lo Intensity Canoe Aren N State Administrative NW | Wethnd Covertypes
Rural Use Primitive Pending Clas. ] etand




Regulation of Aquatic Resources
APA - Wetlands

An APA permit is needed for:

e Filling, draining and dredging

e Excavating

e Structures in a wetland

e Leach field within 100 feet of a wetland

e Subdivision

e Clearcutting 3 or more acres

e Any pollution which drains into a wetland
* Creating a pond out of a wetland

* Anything else that affects a wetland




Regulation of Aquatic Resources
APA - Wetlands

How Does the APA Review Wetland Projects?
Avoid, Minimize, Mitigate
This is the number one rule in planning wetlands projects.

Here is an example of a few lots where wetland avoidance
would probably dictate the placement of development. Some

o . i S s of these have building sites near the road that would likely
TF ,%fgg;, have to be utilized in order to avoid wetland impacts.
] Ega Minimization and mitigation would need to be employed to
e develop the one that has wetlands extending up to the
LTS roadside. To develop this lot, the driveway would need to be as

narrow as possible (~8 feet) and mitigation would need to be
done to make up for the loss of wetlands.

W 7
APA Land Classifcation Resource hgmt Wild Forest Open Witer #™ Linear \hietand
Hamlet I Industrial Use I |ntensive Use Regulatorys Wetlands Tax Map
hoderate Wiilderness W Historic EP& WWetland Covertypes [ Parcel Boundary
Lo Imtensity Canoe Area Smte Administratvwe MW Wetland Covertypes
Ruml Use Primitive Fending Class. [=] Wtland




Regulation of Aquatic Resources

APA - Wetlands

New Rules: No lot
requires a permit

Designed around

the wetlands so...
new lot lines are
200 feet from
wetlands




Regulation of Aquatic Resources
APA - Wetlands

Figure 1. Recommended Shoreline Buffer Widths ~ MAINTENANCE OF BUFFERS
Basedon (x} Studies Best case:

* Wetlands are avoided.

e Adequate buffers maintained.

e Silt fence used to prevent erosion and sedimentation
into a wetland. (Temporary for construction).

* A permanent multi-layered vegetated buffer,
consisting of trees, shrubs and herbaceous plants is a

Nutrient Cortrol (8)

Water Temperatuite Coritrol (8)

Stotmwater Rurioff Control (3 |

Fecal Coliform Control () more permanent and effective tool to prevent E+S.
- | * G@Grass alone is not an effective buffer, as it is shallow
Sediment Contrdl (73 | rooted, providing little erosion prevention.
Wiildiife Habitat {15 | —
1 0 300 2000 3060 400 500 B0 700

Ranige of Effective Wi 'dt‘h_f(ﬁ;).

- ————



Regulation of Aquatic Resources
APA - Wetlands

BRIDGES AND CULVERTS ACROSS STREAMS WITH WETLANDS

* Minimize the amount of fill associated with them.

* For footbridges, boardwalks are preferred over fill.

* For roads/bridges, use the minimum volume of fill and rip-rap.

* Project £300 square feet of wetland impact may qualify for a
general permit.

* Project 2300 square feet of wetland impact may require full
permitting and wetland mitigation.




Regu\atlon of Aquatlc Resources
o APA Wetlands

DOCKS AND STRUCTURES OVER DEEP WATER MARSHES

* For projects affecting areas of deepwater marsh

* Minimize wetland impacts by raising docks above the
surface of the wetland

e Light can penetrate = aquatic vegetation survives.




Regulation of Aquatic Resources
Compensatory Mitigation

Not “Build Wetland Here to Replace Wetland There”

Sequential — Avoid, Minimize, Mitigate

Difficult to do successfully s creation, restoration, enhancement of wetlands to
compensate for lost wetland area and functions. Needs to
mimic the wetland being impacted.

| NYSDEC and APA require on-site in-kind mitigation.
Enlarge existing wetland or create entirely new wetland.

o1 Corps allows for purchase of wetland credits from a mitigation
; bank or in-lieu fee program (limited coverage over NYS) or

25 .| development of wetland mitigation. Typically replaced on 1.5
| to1to2.0to 1 ratio.

“ | It needs to be designed by a professional and monitored for a
4. | number of years to ensure proper function.




Regulation of Aquatic Resources
Violations and Enforcement

You buy it — You may own it.

Impacting streams or wetlands without a permit can result in
enforcement actions from the Corps, NYSDEC, APA.

Area of impact is evaluated based on aerial photographs,
conditions below the fill, existing wetlands/resources in vicinity.

Typically required to stop work, remove some area of fill to
bring back into compliance, complete permitting, mitigation.

May include fines.

Knowing and flagrant violators = criminal offense.



Where do | find HELP????

e Similar resources suggested under Identifying Wetlands Section
e Guides for Applicants

'_;,tﬂﬁﬂlcnleM's

- FI‘ESh‘NateI‘ United States Army Corps of Engineers

Wetlands ==~ New York District
4 Program §

Regulatory Program

Guide for

AF‘E&TSMS - . = Ap pllcal’lt
Y Information Guide

Mo ok Sl
- i Depariment of Favironmental Corsera tion
¥ Conrge F. Faiakd, Covernor

rin M. Crrity




Regulation of Aquatic Resources

QUESTIONS AND DISCUSSION



Floodplains and FEMA



§ 91-1. Findings.

The Town Board of the Town of Queensbury finds that the potential and/or actual damages from
flooding and erosion may be a problem to the residents of the Town of Queensbury and that such
damages may include destruction or loss of private and public housing; damage to public facilities, both
publicly and privately owned; and injury to and loss of human life. In order to minimize the threat of
such damages and to achieve the purposes and objectives hereinafter set forth, this chapter is adopted.

§ 91-3. Objectives.

The objectives of this chapter are to:

A

BE.

Floodplains and FEMA

Why Are They Protected and Regulated?

Protect human life and health.
Minimize expenditure of public meney for costly flood control projects.

Minimize the need for rescue and relief efforts associated with flooding and generally undertaken
at the expense of the general public.

Minimize prolonged business interruptions.

Minimize damage to public facilities and utilities such as water and gas mains, electric, telephone
and sewer lines, streets and bridges located in areas of special flood hazard.

Help maintain a stable tax base by providing for the sound use and development of areas of special
flood hazard so as to minimize future flood blight areas.

Provide that developers are notified that property is in an area of special flood hazard.

Ensure that those who occupy the areas of special flood hazard assume responsibility for their
actions.
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Floodplains and FEMA
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Floodplains and FEMA
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Floodplains and FEMA
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Floodplains and FEMA

Floodway

Stroam
Channel

T

s PLOCTNY mamag — 7 7

100-Year Floodplain

Floodway. present on larger creeks

Zone A. 100 year flood
Zone A# or AE. 100 year flood elevation calculated to particular height

Note: Make sure elevation datum of your survey map is same as FEMA elevation datum.
Zone B. Between 100 and 500 year flood boundary.
Updated Maps coming to many areas.

FEMA Website




Floodplains and FEMA

Often regulated by Municipality. If not, then by NYSDEC.

Floodplain Insurance available at discounted rates for properties in a municipality based on
proper regulation of development in floodplains by that Municipality.

For example, regulated by Town of Queensbury.

Town of Queensbury, NY
Thursday, March 23, 2017

Chapter 91. Flood Damage Prevention

[HISTORY: Adopted by the Town Board of the Town of Queensbury 8-12-1996 by L.L. No. 2—1996.[1]
Amendments noted where applicable.]

Ecode 360 — New York — Town of Queensbury



Floodplains and FEMA

Typical Requirements Summarized —
Actual legal wording and requirements may be different

Requires floodplain development permit from floodplain administrator for
construction in any special flood hazard. (Review project to ensure compliance).

Very stringent requirements for development in floodways.

In 100-year floodplains, buildings/improvements be engineered/designed and
constructed to flood ordinance requirements.
 Bottom floor elevations of living spaces must be certain height above floodplain elevation.
e Walls, utilities, other infrastructure must be engineered to withstand flooding.

Requires no additional fill volume in floodplain, or if fill added, engineering study to
demonstrate no significant impact (less than 1 foot increase) to flood elevations.



Where Do | Find Help?
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Floocpian Management

Local Municipal Floodplain Administrator e —
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Obligations as Realtors™

A real estate broker who becomes an agent of a seller or buyer, either intentionally through the execution of
a written agreement, or unintentionally by a course of conduct, will be deemed to be a fiduciary. Fiduciary
duties are the highest duties known to the law. Classic examples of fiduciaries are trustees, executors, and
guardians. As a fiduciary, a real estate broker will be held under the law to owe certain specific duties to his

principal, in addition to any duties or obligations set forth in a listing agreement or other contract of
employment. These specific fiduciary duties include:

Loyalty = Contidentiality = \(Disclosurg

Obedience = Reasonable care and diligence =  Accounting

Risk Management & License L.aw Forum
May 15, 2013

Fiduciary Duties

NATIONAL
ASSOCIATION of

430 North Michigan Avenue » Chicago, IL 60611-4087 + 800.874.6500 * www.REALTOR.org REALTOR REALTORS



Obligations as Realtors™

Disclosure

An agentis obligated to disclose to his principal all relevant and material information that the agent knows
and that pertains to the scope of the agency. The duty of disclosure obligates a real estate broker
representing a seller to reveal to the seller:

= All offers to purchase the seller’s property.

»__Theidentity of all potential purchasers,
»__Any facts affecting the value of the property |

* Information concerning the ability or willingness of the buyer to complete the sale or to offer a
higher price.
» The broker’s relationship to, or interest in, a prospective buyer.
* Abuyer’s intention to subdivide or resell the property for a profit.
‘ » Any other information that might affect the seller’s ability to obtain the highest price and best terms
1n the sale of his property.

Risk Management & License Law Forum
May 15, 2013

NATIONAL
ASSOCIATION of
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Obligations as Realtors™

A real estate broker representing a buyer is obligated to reveal to the buyer:

» The willingness of the seller to accept a lower price.

» Any facts relating to the urgency of the seller’s need to dispose of the property.

» The broker’s relationship to, or interest in, the seller of the property for sale.

»  Any facts affecting the value of the property.

= The length of time the property has been on the market and any other offers or counteroffers that
have been made relating to the property.

* Any other information that would affect the buyer’s ability to obtain the property at the lowest price
and on the most favorable terms.

CAVEAT: An agent’s duty of disclosure to his principal must not be confused with a real estate broker’s duty
to disclose to non-principals any known material facts concerning the value of the property. This duty to
disclose known material facts is based upon a real estate broker’s duty to treat all persons honestly and
fairly. This duty of honesty and fairness does not depend on the existence of an agency relationship.

Risk Management & License Law Forum

May 15, 2013

NATIONAL
ASSOCIATION of
REALTORS®

. . .
Fldu Cl ary D utle S 430 North Michigan Avenue » Chicago, IL 60611-4087 + 800.874.6500 * www.REALTOR.org

REALTOR



More Information/Questions

Barbara B. Beall, PWS, LEED®AP
Principal
Director, Natural Resource Service
The Chazen Companies
375 Bay Road
Queensbury, NY 12804

518-824-1934
bbeall@chazencompanies.com



mailto:bbeall@chazencompanies.com
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